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Copies of these awards can be
viewed at
http://www.airc.gov.au/awardmod/full

bench/awards.htm

WHY HAVE ‘MODERN
AWARDS’?

We thought we would take this
opportunity to explain the reasoning
behind modernising awards. This is
not a Labor Government incentive. It
was first introduced under
WorkChoices but the process did not
commence until after the Labor
Government came to power. The
process being applied by the current
government is not too dissimilar to
that proposed under the former
Liberal government.

Currently Federal awards only apply
if an employer is a named
respondent to the award or a
member of an employer association
that is a named respondent. The
only other way a Federal award can
apply is if the employee is a member
of a union that is a named
respondent. Whereas State awards,
which are known as common rule
awards, automatically apply to all
employees where they fall within a
classification in the industry the
award covers. Therefore, if they are
a Receptionist they automatically
come under the Clerical Employees
Award — State 2002 — that is, unless
there is a workplace agreement that
applies to them. This is because
workplace agreements override
awards.
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When WorkChoices started, all
employers that were constitutional
corporations automatically
transferred to the Federal workplace
relations system. Given that there
were no Federal awards that could
apply to the employees transferring
with these employers, the Federal
Government legislated that the
relevant State award would transfer
with the employer and its employees
and be known as a Notional
Agreement Preserving the State
Award (commonly referred to a
‘NAPSA’). The wage rates were
removed from the NAPSA and put
into a Pay Scale. This is the simplest
way we can explain it.

This process has resulted in an
enormous amount of confusion
amongst employers as to what award
applies and more so, which are the
correct wage rates. For clarity, if the
employer is a company it should not
be referring to the Queensland
Wageline wage rates but needs to be
accessing the Federal Pay Scales for
the NAPSA which can be found at
www.workplaceauthority.gov.au. It
should be noted that this has been
the position since 27 March 2006
and if you have been paying the
State wage rates and they are less
than the wage rates in the Pay Scale
then you are underpaying your
employees and liable for the shortfall.

One of the purposes of the new
Modern Awards is to tidy this up.

WHO WILL THE MODERN
AWARDS APPLY TO?

The Modern Awards will apply to a
class of employees, the same way as
State awards have applied.
Therefore, unlike current Federal
Awards, there is no requirement to
be a named respondent to the new
Modern Awards. If you have people
employed in an industry covered by
the award it will automatically apply.

It is the intention that Modern
Awards will cover all employees
who perform work that has

traditionally been regulated by
Awards. That is, if an employee
was covered by an award before
the Modern Awards commenced
the employee should be covered
by one of the Modern Awards from
1 January 2010. For this purpose,
the drafting of the Modern Awards
is being undertaken in 4 stages
with each stage having a set of
priority industries and occupations
for which awards needs to be
drafted. Basically, all of the current
awards/NAPSAs relevant to a
particular industry/occupation are
compiled and consolidated into
one Modern Award. The Modern
Awards are also much shorter in
length with the largest to date
being only 87 pages long.

Another important amendment to
the legislation that is connected to
award modernisation is that it is
anticipated employees earning
over $100,000 per annum
(indexed) will be free to agree to
their own pay and conditions
without reference to awards. That
is, they can agree that the award
does not apply. This provision
may change prior to the Fair Work
Bill passing through the Senate but
is likely to get through in one form
or another.

FLEXIBILITY CLAUSES

An important part of the Award
modernisation process is that that
all Modern Awards will contain a
flexibility clause enabling
arrangements to be made between
employers and employees to meet
the genuine individual needs of
employees.

On 18 December 2008, the day
before the AIRC published the first
round of Modern Awards (i.e. those
listed above), the Minister for
Employment and Workplace
Relations, Julia Gillard, requested
that the AIRC draft a new model
award flexibility clause that ensures
any individual employee who signs
such a clause is “better off overall”
and is not disadvantaged. The AIRC
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was not able to entertain this request

prior to releasing the first 17 Modern o
Awards on 19 December 2008 and
therefore they have flagged it may be
necessary to vary these Modern

Awards to take into account the

Minister’s latest request.

GENERAL

It is also possible that the Modern
Awards published to date will need
to be reviewed once the Fair Work
Bill passes through Parliament.
This is because the AIRC has
made the awards based on the
Federal Government’s Policy and
the Fair Work Bill, and it is
conscious that Parliament may
make changes to the legislation
which may require aspects of the
Modern Awards to be reviewed.

MAIN IMPLICATIONS FOR
EMPLOYERS

e Be aware of Modern Awards
being made that will apply to
your workplace from 1 January
2010 and make yourself familiar
with their terms prior to this
date.

e Copies of the awards are
published on the AIRC website
http://www.airc.gov.au/awardm
od/fullbench/awards.htm

e Contracts of employment will
need to be reviewed to take
effect from 1 January 2010 as a
result of the Modern Awards
commencing as well as the
National Employment Standard
applying from this date.

e If you are considering
negotiating a collective
workplace agreement with your
employees the current Federal
Award or NAPSA will apply for
the purpose of the Workplace
Authority applying the No
Disadvantage Test until the
Modern Awards commence on
1 January 2010.
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From 1 January 2010, any
agreements that have passed
the No Disadvantage Test will
continue to operate and any
new agreement lodged after
this date will be assessed using
the Modern Award.

It is further proposed in the Fair
Work Bill that a new test be
applied. The proposed new
test is the Better Off Overall
Test which requires the
employees to be better off
overall under the collective
agreement to what they are
under the relevant Modern
Award. As a result of this new
test and the proposed changes
to workplace bargaining laws,
we recommend that employers
negotiate their collective
agreement and ensure it is
lodged with the Workplace
Authority no later than 30 June
2009. This way the changes to
the laws can be avoided and
the collective agreement will
override the Modern Award
when it commences. The
agreement will however, be
subject to the National
Employment Standards.

If you would like to discuss this
further please do not hesitate to
contact us.

Lisa Aitken
Principal

+61 7 5413 4000

» PRACTICAL AND STRATEGIC SOLUTIONS FOR YOUR WORKPLACE




AITKEN LEGAL
Level 1, Regatta Corporate,

2 Innovation Parkway,
Kawana Lake Qld 4575

PO Box 256 Wurtulla Qld 4575
Phone: 07 5413 4000
Fax: 07 5413 4099

Email: info@aitkenlegal.com.au
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WE CAN HELP YOU WITH
>
>
>
>
>
>
>
>
>
>
>

FOR MORE INFORMATION PLEASE CONTACT

Contracts Of Employment

Workplace Agreements

Understanding Workplace Relations Legislation

Termination of Employment & Redundancies

Employee Misconduct & Performance Issues

Discrimination, Harassment & Workplace Bullying

Workplace Health & Safety

Workplace Policies & Employee Handbooks

Employee Entitlements & The Workplace Ombudsman
Reviewing & Appealing Workers” Compensation Determinations

Unfair Dismissal & Unlawful Termination Claims
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LISA AITKEN

Prinicipal ., 3
lisa.aitken@aitkenlegal.com.au 2rrpp 592
CHRISTOPHER CAMPBELL

Senior Lawyer
chris.campbell@aitkenlegal.com.au

Disclaimer: The information contained this update is intended as a guide only. Professional advice should
be sought before applying any of the information to particular circumstances. While every reasonable care
has been taken in the preparation of this update, Aitken Legal does not accept liability for any errors it may
contain.
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