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WHAT DEFINES A SMALL 
BUSINESS FOR THE PURPOSE 
OF UNFAIR DISMISSAL? 
 
The Government’s stated policy 
on what defines a ‘small business’ 
for unfair dismissal was that a 
small business was to have fewer 
than 15 employees.  The 
Government wanted this to be 
calculated using all employees, 
including casual employees who  
 
 

 
have been employed on a regular and 
systematic basis and employees 
employed by “associated entities” as 
defined in the Corporations Act.  This 
differs to current legislation that refers to 
“related body corporate”.   
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As the Bill progressed through 
Parliament, this definition became 
a staggering point on the Bill 
actually passing.  After much 
debate in the Senate, the definition 
was amended to be “a small 
business will be a business with a 
head count of fewer than 15 full-
time equivalents.”   Unfortunately, 
this amendment, which was 
agreed to simply enable the Bill to 
pass, is a temporary measure.  
From 1 January 2011, the 
definition will revert to the Labor 
Government’s preferred 15 
employees or less by head count 
and not full-time equivalent 
employees. 
 
The reference to “associated 
entities” has replaced the 
reference to “related body 
corporate” effectively broadening 
the scope of businesses that can 
be roped in under the one 
employer. 
 
How do you work out the 
number of full-time equivalent 
employees you have?    
 
The number of full-time equivalent 
employees is to be calculated on a 
straight-forward basis by averaging 
the ordinary hours worked by all 
employees in the business over 
the 4 week period immediately 
prior to the employee’s termination 
and by dividing that by 38.   
 

What is the importance of being 
a ‘small business’?    
 
If you are a small business as 
defined by the legislation, you will 
have certain additional protections 
under the Fair Work Act.  These 
include:  
 
·  employees with less than 12 

months continuous service 
(being the new qualifying period 
for employees of small 
business) will be exempt from 
commencing unfair dismissal 
proceedings.  

 
·  Small business will also have a 

Fair Dismissal Code they are to 
follow when terminating an 
employee’s employment.  If this 
is followed, effectively it acts a 
defence to the unfair dismissal 
claim.   

 
These are discussed in more detail 
below. 

 
WHAT IS THE FAIR 
DISMISSAL CODE FOR 
SMALL BUSINESS? 
 
The new system introduces a Fair 
Dismissal Code for Small Business 
(‘Code’) and a Small Business Fair 
Dismissal Code Checklist 
(‘Checklist ’) to assist employers to 
apply the Code.    
 
Where an employee is employed 
by a small business and dismissed 
during the first 12 months of their 
employment, they are exempt from 
commencing unfair dismissal and 
the employer does not need to 
apply the Code.  However, to 
dismiss an employee fairly after 
the 12 month qualifying period has 
elapsed, the employer must 
comply with the Code.   As a 
matter of good practice, and to 
avoid confusion as to when it 
should and should not be used, we 
recommend the Code be used at 
all times.  

 

The Code is a simple 6 paragraph 
document which, in summary, 
provides: 
 
·  For under-performing 

employees:    The employer is 
required to inform the employee 
that they are under-performing 
and provide them with a valid 
reason as to why they are at 
risk of being dismissed.  This 
reason needs to be based on 
the employee’s conduct or 
capacity to do the job.  The 
employee needs to be given the 
opportunity to respond to the 
issues raised as well as a 
reasonable chance to improve 
their performance and rectify 
the problem.  Therefore, the 
employee should be warned 
and given the opportunity to 
improve – this all comes back 
to the principle of giving the 
employee a ‘fair go’. 

 
·  Warnings:    An employer is not 

required to give an employee 
multiple warnings.  If a warning 
is given to an employee, it is 
desirable, but not necessary, 
for the warning to be in writing. 

 
·  Summary Dismissal:   

Employers have the right to 
dismiss an employee without 
warning or notice where the 
employer believes on 
reasonable grounds that the 
employee’s conduct is 
sufficiently serious to warrant 
immediate dismissal.  This 
would include any conduct that 
is seriously affecting the 
business, for example, stealing, 
fraud, violence, and breaches 
of workplace health and safety 
procedures.  Interestingly, the 
Code provides that an 
allegation is sufficiently serious 
where it has been reported to 
the police and the employer has 
reasonable grounds for making 
the report. 

 
·  Witnesses:    The parties, 

including the employee, may 
have a witness with them at any 
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meeting where dismissal is 
possible; however, the person 
cannot be a lawyer acting in a 
professional capacity.  We 
recommend that a witness be 
present on either side where 
possible as the employer will 
need to prove compliance with 
the Code to defend a claim for 
unfair dismissal and witness 
statements will be required to 
support this. 

 
We have attached to the email 
sending this Update a copy of the 
Code and Checklist. 
 
Unfortunately, there is no 
document equivalent to the Code 
or Checklist for medium and large 
businesses.  In saying that, as a 
minimum, these businesses should 
apply the procedure in the Code 
and complete the Checklist. 
 
 
HOW HAVE THE 
EXEMPTIONS TO UNFAIR 
DISMISSAL CHANGED? 
 
A number of the exemptions to 
unfair dismissal claims that 
currently exist, as a result of the 
WorkChoices legislation, will be 
abolished as of 30 June 2009.  The 
exemption to unfair dismissal 
where an employer has 100 or less 
employees will be abolished, along 
with the exemption for ‘genuine 
operational reasons’ – this will be 
replaced with an exemption where 
the dismissal is a genuine 
redundancy, for example, where 
the position is no longer needed or 
there has been a downturn in 
business.  However, re-filling the 
position with a new employee is 
not a genuine redundancy and will 
allow the dismissed employee to 
commence unfair dismissal 
proceedings. 
 
From 1 July 2009, all employers 
under the Federal workplace 
relations regime will be subject to 
unfair dismissal claims by their 
employees unless the employees 

are exempt for one of the following 
reasons: 
 
·  They are a high income 

earner:   As part of the changes 
to the legislation, employees 
who are ‘high income earners’ 
will not be covered by the new 
Modern Awards which start on 
1 January 2010.  As a general 
rule, they will also be exempt 
from unfair dismissal 
proceedings.  The Fair Work 
Act provides that a ‘high income 
earner’ is an employee who has 
“earnings” of more than 
$100,000 gross per annum as a 
full-time equivalent salary, 
excluding compulsory 
superannuation.  This is to be 
indexed from 27 August 2007 
and then annually from 1 July 
each year which suggests that 
the high income threshold will 
actually start higher than 
$100,000.   

 
“Earnings” is defined in the 
legislation to include the 
employee’s wages, the agreed 
money value of any non-
monetary benefits and amounts 
applied or dealt with in a way as 
directed by an employee.  What 
is a “non-monetary benefit” and 
whether someone comes within 
earnings of $100,000 is bound 
to result in an abundance of 
litigation as with current 
legislation and its definition of 
“remuneration”.  We consider it 
will include the personal use 
value of cars, laptop computers, 
etc, but how, for example, the 
personal use value of a laptop 
computer is determined and 
agreed will be interesting.   

 
·  They are a short term 

irregular casual employee:    
Casual employees are not 
covered.  This means casual 
employees without regular and 
systematic employment for a 6 
month or a 12 month period, 
depending on whether the 
business is a small business or 
not.   

·  They are dismissed within 
their qualifying period:   
Employees dismissed within 
their ‘qualifying period’ will not 
be able to commence unfair 
dismissal.  There is currently an 
exemption to unfair dismissal 
where an employee is 
dismissed within the 6 month 
qualifying period – this applies 
to all employees in the Federal 
workplace relations regime until 
30 June 2009.  The qualifying 
periods will change form 1 July 
2009 to be: 

 
o 6 months - for a business 

with 15 employees or more 
(medium to large 
business); and 

 
o 12 months - for a business 

with less than 15 
employees (small 
business).  
 

To commence an unfair 
dismissal claim, an employee 
must have completed their 
qualifying period.  Whether an 
employee has served the 
qualifying period is assessed 
either: 

 
o when the person is given 

notice of termination by the 
employer; or  

 
o when the dismissal 

actually takes effect,  
 

whichever happens first.  An 
employee‘s period of 
employment is defined as the 
period of continuous service the 
employee has completed with 
the employer.  Generally, 
service as a casual employee 
does not count towards the 
period of employment.  
However, where the casual 
employee worked on a regular 
and systematic basis, and had 
a reasonable expectation of 
continuing engagement on a 
regular and systematic basis, 
they will be able to commence 
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unfair dismissal where their 
qualifying period has elapsed.   

 
A requirement that an 
employee serve a qualifying 
period before having access to 
an unfair dismissal claim 
enables an employer to have a 
period of time to assess the 
capacity and conduct of a new 
employee without being subject 
to an unfair dismissal claim if 
they dismiss the employee 
during this period.  

 
·  They are employed for 

specific task or a specific 
period, or are seasonal 
employees :  For these 
employees, due to the nature of 
their employment, the 
employment comes to an end 
due to effluxion of time or 
completion of the task/season – 
technically there is not 
dismissal. 

 
Therefore, with the exemption for 
100 employees or less being 
abolished, the focus from 1 July 
2009 will be whether the employee 
has completed the qualifying 
period.  For this reason, if you are 
considering terminating an 
employee’s employment, and the 
employee has been employed for 
longer than the relevant qualifying 
period, we recommend that you 
terminate their employment prior 
to, or on 30 June 2009. 
 
THE ROLE OF FAIR WORK 
AUSTRALIA  
 
From 1 July 2009, Fair Work 
Australia (‘FWA’) will be 
established as an independent 
statutory agency to oversee the 
new Federal workplace relations 
system.  FWA will operate 
alongside the Australian Industrial 
Relations Commission (‘AIRC’) 
until 1 January 2010.  After 1 
January 2010 the AIRC will be 
replaced by FWA.  FWA will also 
replace the Australian Industrial 
Registry, the Australian Fair Pay 
Commission (‘AFPC’), the AFPC 

Secretariat and the Workplace 
Authority with a single agency.  
The Workplace Ombudsman will 
be known as the Fair Work 
Ombudsman from 1 July 2009 to 
keep consistency with Fair Work 
Australia. 
 
FWA’s functions will be broadly 
similar to those previously 
performed by the entities it 
replaces. The intention is that it will 
be a modern institution with a user-
friendly culture, leaving behind 
processes that are overly formal, 
legalistic or unnecessarily 
adversarial.  The Fair Work Act 
encourages this culture by 
providing FWA with broad powers 
and discretions as to how it informs 
itself and how it deals with matters.   
The intention is that, rather than 
conducting hearings in each case, 
FWA will be encouraged to use 
less formal processes and 
mechanisms where appropriate, 
including conferences, visiting the 
workplace or making decisions on 
the papers.   
 
The Fair Work Act requires FWA to 
perform its functions and exercise 
its powers in a way that is fair and 
just, quick and informal, open and 
transparent, and promotes 
harmonious and cooperative 
workplace relations.   
 
The current President of the AIRC, 
the Hon Geoffrey Giudice will be 
the first President of FWA.  
 
Legal representation before 
FWA 
 
There will be limits on formal legal 
representation before FWA.   
 
Parties can represent themselves 
before FWA as they can in the 
AIRC.  The intention of the Fair 
Work Act is that parties will 
represent themselves and legal 
representation will only be allowed 
where FWA grants permission.  
The Government considers that, 
due to the changes to the way 
unfair dismissal proceedings will 

be conducted in FWA, legal or 
other professional representation 
should not be necessary.   
 
In saying that, in-house lawyers, or 
lawyers working with employer or 
employee organisations, will be 
able to represent parties without 
the need for permission, or leave, 
to do so.  Where one party is 
represented, FWA will consider 
whether the other party will be 
unfairly disadvantaged.  We 
consider in these circumstances, 
legal representation will be allowed 
– particularly where the other side 
is represented by an in-house 
lawyer or lawyer from an employee 
or employer organisation. 
 
The limitation on legal 
representation does not prevent 
legal advice being sought prior to 
any conferences or hearings and 
does not prevent, for instance, 
lawyers preparing submissions for 
clients to use, or for the lawyer to 
be present at the conference 
assisting their client.   
 
We believe in practice, things will 
not change considerably.  It is the 
case, under present legislation, 
that lawyers need to seek leave to 
appear at conciliation conferences 
and hearings before the AIRC.  
Generally, the AIRC will grant 
leave (particularly at the 
conciliation conference) because 
they appreciate that legal 
representation will, in most case, 
assist the matter to be resolved.  
We consider it is likely that FWA 
will adopt the same approach but 
we will have to wait and see.   
 
How will this affect unfair 
dismissal proceedings? 
 
The object of the changes with 
regard to unfair dismissal 
proceedings is to provide a quick, 
flexible and informal process for 
the resolution of unfair dismissal 
claims that addresses the needs of 
both employers and employees.  
FWA will be responsible for dealing 
with unfair dismissal claims and 
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will have the discretion to hold a 
hearing or a conference to decide 
matters of fact.  The Fair Work Act 
does not change the existing 
fundamental principle that a 
dismissal will be unfair where it is 
harsh, unjust and unreasonable. 
The Fair Work Act provides that a 
person will be unfairly dismissed 
when FWA is satisfied that:  
 
·  the person has been dismissed;  
·  the dismissal was harsh, unjust 

or unreasonable;  
·  the dismissal was not 

consistent with the Small 
Business Fair Dismissal Code; 
and  

·  the dismissal was not a case of 
genuine redundancy.  

 
FWA has to be satisfied in relation 
to each point above for a person to 
unfairly dismissed. 
 
Reinstatement is the primary 
remedy and FWA has the power to 
reinstate an employee to an 
“associated entity” of the employer 
in limited circumstances.  FWA 
may order compensation of up to 6 
months’ remuneration only if it is 
satisfied that reinstatement is 
inappropriate and that 
compensation is appropriate.  
Generally, compensation awarded 
is well below the 6 month cap.  
Another intention with the new 
approach to unfair dismissal 
proceedings is that employers will 
no longer have to pay “go away 
money” since the process will be 
quick, simple and informal. 
 
What about unfair dismissal 
claims that commence prior to 1 
July 2009?    
 
Proceedings commenced by 
employees for unfair dismissal 
before the commencement of the 
Fair Work Act will remain subject to 
the current laws under the 
Workplace Relations Act even 
though they may not be heard until 
after 1 July 2009.   
 
 

MAIN IMPLICATIONS FOR 
EMPLOYERS 

 
·  The 100 employee or less 

exemption will no longer from 1 
July 2009.  Therefore, unless 
your employees come within 
one of the other exemptions 
discussed above, they will be 
able to commence unfair 
dismissal proceedings. This will 
in turn result in a larger number 
of unfair dismissal claims in the 
future. 

 
·  Accordingly, the use of 

qualifying periods is vital in 
determining whether an 
employee is suitable.  If an 
employee is not performing to a 
satisfactory level and are 
showing signs that they are not 
willing or able to improve, 
employers need to ensure they 
terminate their employment 
within their relevant qualifying 
period. 

 
·  If an employer employs less 

than 15 full-time employees 
then the qualifying period is 12 
months; if they employ more 
than 15 employees the 
qualifying period is 6 months.  

 
·  Legal representation at 

conferences before FWA will be 
limited and parties may only be 
presented by lawyers with the 
permission of FWA.  Therefore, 
employers are going to be able 
to represent themselves.  In 
saying that, lawyers are able to 
assist an employer in their 
preparation, including preparing 
submissions for them to read.  
It is arguable that a lawyer may 
be able to be present at the 
conference to offer advice to 
their client but unable to 
participate in the actual 
conference. 
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